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the same administrative judge or panel
that decided the contract appeal for
which fees are sought. The decision
shall include written findings and con-
clusions on the applicant’s eligibility
and status as a prevailing party, and an
explanation of the reasons for any dif-
ference between the amount requested
and the amount awarded. The decision
shall also include, if at issue, findings
on whether the agency’s position was
substantially justified, whether the ap-
plicant unduly protracted the proceed-
ings, or whether special circumstances
make the award unjust. If the appli-
cant has sought an award against more
than one agency, the decision shall al-
locate responsibility for payment of
any award made among the agencies,
and shall explain the reasons for the al-
location made.

§ 1023.327 Reconsideration.
Either party may seek reconsider-

ation of the decision on the fee applica-
tion in accordance with 10 CFR 1023.20,
Rule 27.

§ 1023.328 Judicial review.
Judicial review of a final Board deci-

sion on an application for an award
may be sought as provided in 5 U.S.C.
504(c)(2).

§ 1023.329 Payment of award.
An applicant seeking payment of an

award shall submit to agency counsel a
copy of the Board’s final decision
granting the award, accompanied by a
certification that the applicant will
not seek review of the decision in the
United States courts. Agency counsel
will forward the submission to the ap-
propriate disbursing official. The agen-
cy will pay the amount awarded to the
applicant within 60 days.

PART 1024—PROCEDURES FOR
FINANCIAL ASSISTANCE APPEALS

Sec.
1024.1 Scope and purpose.
1024.2 Authority.
1024.3 General.
1024.4 Rules of procedure.

AUTHORITY: Dept. of Energy Organization
Act, Pub. L. 95–91, 91 Stat. 577 (42 U.S.C. 7101,
et seq.); E.O. 10789; Pub. L. 95–224, 92 Stat. 3
(41 U.S.C. 501–509).

SOURCE: 45 FR 29764, May 5, 1980, unless
otherwise noted.

§ 1024.1 Scope and purpose.

These procedures establish a process
permitting recipients of financial as-
sistance to appeal adverse final deci-
sions made by financial assistance offi-
cers or contracting officers. The objec-
tive is to provide a timely, just, and in-
expensive resolution of disputes involv-
ing grants, cooperative agreements,
loan guarantees, loan agreements, or
other financial assistance instruments.

§ 1024.2 Authority.

The authority of the Board derives
from direct delegation of the Secretary
to hear and decide finally for the De-
partment appeals from any decision
brought before it on disputes arising
under financial assistance agreements.

§ 1024.3 General.

(a) A recipient or party to a grant,
cooperative agreement, loan guarantee
or agreement, or other such financial
assistance may have a right to appeal
disputes with the Department. Such a
right may be set forth in statutes, in
Departmental regulations dealing with
the type of financial assistance in-
volved, or in the agreement itself.

(b) Appeals are decided by the Finan-
cial Assistance Appeals Board in Ac-
cordance with the procedures set forth
in these regulations. Decisions will be
by majority vote and will be the final
disposition of the matter within the
Department.

(1) The Board is located in the Wash-
ington, DC metropolitan area and its
address is: Webb Building, room 1006,
4040 North Fairfax Drive, Arlington,
Virginia 22203.

(2) The Administrative Judge as-
signed to hear and develop the record
on an appeal has authority to act for
the Board with respect to such appeal
within the limits assigned and as set
forth in these rules.

(c) In order that a right to appeal
may be exercised in a timely manner, a
financial assistance recipient must ap-
peal, in writing, within 60 days after
receipt of a ‘‘final decision’’ on the
matter by a financial assistance or
contracting officer.
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(d) The appeal may take one of the
following three alternative courses, de-
pending on the amount of the claim
and degree of formality desired or
needed:

(1) The first method is to proceed on
the basis of a written record, without
any oral presentations. It is the
quickest and simplest process available
to an appellant. All appeals involving
less than $10,000 will be decided on this
basis, unless, on application made by
the appellant, or the respondent, the
Board rules otherwise. This method is
also available for appeals where the
amount in dispute is more than $10,000
if an election is made in accordance
with Rule 2. (See § 1024.4)

(2) A second method is to use a con-
ference-type hearing in which the writ-
ten record is supplemented with an in-
formal oral presentation. It is the sec-
ond fastest process available to an ap-
pellant and is conducted in a relatively
informal manner which may require
little, if any, testimony, and may even
be conducted by a telephone conference
call where deemed appropriate.

(3) The third method, and the most
time consuming is the use of an adver-
sary evidentiary hearing. Because of
the procedural and logistical aspects
involved, this method is more expen-
sive and time consuming than the
other two methods for both the appel-
lant and respondent. Generally, this
method is used only if there are com-
plex facts in dispute.

(e) All three methods are designed to
be as informal as possible; neverthe-
less, it should be recognized that the
Board must have an adequate record on
which to base a sound decision. While
an orderly presentation of evidence is
required, the Board attempts to be as
flexible as possible in the interests of
arriving at an impartial, inexpensive
and expeditious resolution of the mat-
ter.

(f) The services of an attorney are
not necessarily required, especially as
to the first method. The appellant
should note, however, that the respond-
ent is represented by an attorney.
Hearings, if held, are transcribed, and
witnesses are required to present infor-
mation or evidence at such hearings
under oath. In each case, the Board
shall issue a written decision unless

otherwise requested by a party and the
request is approved.

[45 FR 29764, May 5, 1980, as amended at 57
FR 56441, Nov. 30, 1992]

§ 1024.4 Rules of procedure.

The following rules of procedure shall
govern all financial assistance disputes
appealed to the Board in accordance
with this subpart:

RULE

1. Filing of an appeal; acknowledgment.
2. Selection of an appeal method.
3. Development of the record.
4. Objections to evidence submitted.
5. Alternative methods of appeal.
6. Parties to the appeal.
7. Representation before the Board.
8. Dismissal for failure to meet deadlines

and other requirements.
9. The Board’s powers, functions, and re-

sponsibilities.
10. Ex parte communications (communica-

tions outside the record).
11. Notice and location of hearings.
12. Calculation of time periods.

RULE 1. FILING OF AN APPEAL;
ACKNOWLEDGMENT

(a) A brief written notice of appeal, along
with a copy of the final agency decision
being appealed shall be submitted within 60
days after receipt of the decision. The notice
must indicate that an appeal is intended, and
must clearly state the issues in controversy,
and the relief requested. This notice, if suffi-
ciently detailed, may serve as the appel-
lant’s initial complaint. See Rule 3(a).

(b) The appeal notice shall be mailed or de-
livered to the financial Assistance Appeals
Board (for address see § 1024.3(b)(1)), with a
copy to the official whose decision is being
appealed, and a second copy to the General
Counsel, Department of Energy, Washington
DC 20585.

(c) upon receiving the appeal notice, the
Board will promptly acknowledge receipt of
the notice of appeal and will notify the par-
ties of the date docketed.

RULE 2. SELECTION OF AN APPEAL METHOD

Unless submitted earlier, within 20 days
after the appellant receives the Board’s no-
tice of docketing, the appellant must submit
to the Board, with copy to respondent, a let-
ter electing one of the three methods avail-
able for processing the appeal. For disputes
involving less than $10,000, method ‘’1’’ (as
set forth in Rule 5(a)) will automatically
apply unless appellant specifically petitions
and is granted the right to proceed under one
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of the other two methods. In exceptional cir-
cumstances, the respondent may likewise re-
quest the use of one of the other two meth-
ods. This election letter must identify the
attorney or other person who will repesent
the appellant, if the notice of appeal did not
already do so. (See Rule 7(a)). In case the
parties disagree as to the appeal method to
be used, the Board will finally decide.

RULE 3. DEVELOPMENT OF THE RECORD

(a) Appellant; complaint. (1) Within 30 days
after receiving the docketing notice from the
Board, the appellant shall:

(i) Submit a complaint, or
(ii) Submit a specific request (for approval

by the Board), that the final decision as is-
sued by the financial assistance officer or
contracting officer, together with the notice
of appeal, adequately describe the matter in
dispute and will serve as the complaint.

(2) The complaint shall include: A copy of
the decision appealed from; relevant portions
of the applicable assistance agreements; a
statement of the amount, if any, in dispute;
and, if the appellant is proceeding under
method 1 or 2, a copy of any documents sup-
porting its claim. The documents must be or-
ganized chronologically and accompanied by
an indexed list identifying each document by
date, originator and addressee.

(3) To reduce the burden on the appellant,
the appellant may specify, in an appropriate
index, those relevant documents already in
the possession of the respondent which the
respondent will then add to those documents
submitted in its answer.

(b) Respondent; answer. (1) Respondent shall
submit an answer within 30 days after re-
ceipt of a complaint, or after receipt of a no-
tice from the Board that the decision and no-
tice of appeal shall serve as the complaint.
The Board may enter a general denial on be-
half of the respondent upon its failure to
submit an answer within the time limita-
tion.

(2) In its answer the respondent shall sub-
mit to the Board, with copy to appellant,
two copies of any documents, other than
those submitted by appellant in its com-
plaint—which the respondent considers to be
material. These should be organized and in-
dexed as required under paragraph (a) of this
rule and shall include those documents al-
ready in the possession of the Department
and identified and requested by the appellant
in accordance with paragraph (a) of this rule.

(c) The Board, on its own initiative, or in
response to an appropriate request from a
party to the dispute, may order a party to
submit additional material wherever the
Board considers it useful in resolving the dis-
pute.

RULE 4. OBJECTIONS TO EVIDENCE SUBMITTED

(a) Any objection to a document or other
evidence submitted in the complaint or an-
swer shall be raised as early as possible. The
parties shall attempt to resolve such objec-
tions informally between themselves before
asking the Board to intercede.

(b) For those appeals that are to be re-
solved on the basis of a written record under
method 1, either party may object to inclu-
sion of materials or documents at any point
prior to conclusion of the briefing schedule.

(c) For those appeals that are submitted
for resolution using method 2, either party
may object to inclusion of materials or docu-
ments at any time prior to the conclusion of
the hearing.

(d) For those appeals processed under
method 3, any materials or documents sub-
mitted shall not be included in the record
upon which the Board’s decision will be
based unless they are specifically offered and
admitted into evidence.

(e) The Board will use the Federal Rules of
Evidence as a guide in determining admissi-
bility of evidence but may exercise its sound
discretion where appropriate.

RULE 5. ALTERNATIVE METHODS OF APPEAL

(a) Method 1. Proceeding on the written
record. (1) Within 20 days after the appellant
receives the respondent’s answer, the appel-
lant may submit to the Board (with a copy
to respondent) a brief or statement contain-
ing the appellant’s argument in support of
its claim. Within 20 days after receipt of the
appellant’s brief or statement, the respond-
ent may submit to the Board (with a copy to
the appellant) a brief or statement contain-
ing the agency’s response. Appellant may
submit a further reply, but must do so with-
in 10 days after appellant’s receipt of re-
spondent’s submission.

(2) Accelerating the procedure. The appellant
may choose one or more of the following
mechanisms to speed the process.

(i) The appellant may choose to submit a
single brief or statement with, or as part of,
its election letter, and may consolidate the
election letter with its notice of appeal.

(ii) Where the appeal involves an amount
in dispute of less that $10,000, the appellant
may, upon specific request, have the Board
issue a brief final order affirming or revers-
ing the agency financial assistance officer or
contracting officer decision, without a writ-
ten decision.

(3) Inadequate record. (i) If the Board de-
cides that the written record presented is in-
adequate, the Board may present written
questions to the parties; require further
briefing on specified issues; require that oral
testimony be presented; or take any other
action that it considers necessary to develop
a record upon which to base a sound deci-
sion.
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(ii) One or both parties may sometimes be-
lieve that an issue on appeal requires more
development than has been achieved on the
written record. Therefore, on request of ei-
ther or both parties, and if the Board agrees
that it is appropriate to further develop the
record, the Board may require the use of fur-
ther appropriate procedures as applicable to
hearings conducted pursuant to paragraphs
(b) or (c) of this rule.

(4) Record for decision. The record upon
which the decision will be based will consist
of the complaint and answer (after disposi-
tion of all objections), the briefs or state-
ments of the parties, and any other docu-
ments or material specifically allowed by
the Board. A decision will be issued as soon
as practicable (whenever possible within 30
days) after all submissions are filed or after
the time for filing has expired.

(b) Method 2: Conference hearing—(1) Witness
statement. Within 20 days after the filing and
receipt of respondent’s answer, each party
shall submit a witness statement to the
Board, with a copy to the other party. The
witness statement must contain a list of an-
ticipated witnesses, with a brief summary of
the expected testimony of each, and a de-
scription of the testimony’s relevance to the
specific issues and to the matter in dispute.
The statement may also contain a list of
questions which the presiding Board member
may ask of the other party’s witness, or an
identification of issue areas in which inquiry
by the presiding Board member would be ap-
propriate. The Board may on its own initia-
tive reject unduly repetitious, lengthy or
otherwise burdensome questions, and may
order a party to include additional wit-
nesses, or to exclude multiple witnesses who
would testify on the same matter.

(2) Response to the witness statement. Within
15 days after each party receives the other’s
witness statement, each party may respond
by submitting a supplemental statement to
the Board, with a copy to the other party.
The supplemental statement may add to ear-
lier information, or may present any written
objections to the proposed questions or issue
areas, or to the proposed witnesses.

(3) The conference hearing. (i) As soon as
preparations are concluded, the Board will
set a date for a hearing, to be held at a time
and place determined by the Board to best
serve the interests of all concerned. On re-
quest by either party, and for good cause, the
Board may, in its discretion, change the
time and place of the hearing. The parties
are responsible for producing witnesses spec-
ified in the witness statements at the time
and place set for the hearing conference. A
transcript or other recording will be made.

(ii) At the conference hearing, each party
may make a brief opening statement. The
witnesses will be questioned based on their
statements; and the Board may inquire fur-
ther of each witness for information which

may or may not be included in the witness’
statement. At the end of each witness’ testi-
mony, either party may suggest additional
questions, which the Board may ask, if no
objections thereto have been sustained. The
Board may permit or require the parties or
their representatives to comment further on
issues of fact or law. Brief closing state-
ments will be permitted.

(iii) Except for opening and closing state-
ments, and any questions asked during di-
rect testimony, or as otherwise specifically
allowed by the Board, the only oral commu-
nications in the record will be those of the
Board member and the witnesses. Generally,
no documentary evidence will be received at
a conference hearing. Although the con-
ference hearing is informal, witnesses will be
required to testify under oath.

(4) Procedures after the hearing. Upon re-
quest, post hearing briefs may be allowed to
be submitted within an appropriate time as
may be set by the Board. No rebuttal briefs
shall be permitted.

(5) Record for decision. The record upon
which the decision will be based will consist
of the complaint and answer (after disposi-
tion of the objections), the hearing tran-
script, briefs of the parties, and any other
such documents specifically admitted by the
Board into the record. The Board will issue a
decision as soon as practicable (whenever
possible within 60 days) after all submissions
are filed or after the time for filing has ex-
pired.

(c) Method 3: Full evidentiary hearing—(1)
Special requirement. If the appellant decides it
is appropriate to seek a full evidentiary
hearing, its election letter submitted under
Rule 2 must specifically indicate this choice.
This method may also be used where the dis-
puted matter involves a complex fact situa-
tion or would require extensive preparation.
In such circumstances, the respondent my
request, and the Board may approve, the use
of this method. When this method is adopted,
the Board may use the Rules of Procedure of
the Board of Contract Appeals (10 CFR part
1023) as may be needed to provide an orderly
proceeding.

(2) Informal conference before the hearing.
Generally, the Board will require the parties
to appear at an early prehearing conference
(which, at the option of the Board, may be
conducted by telephone conference call), to
consider any of the following: the possibility
of settlement; simplifying and clarifying is-
sues; stipulations and admissions of facts;
limitations on evidence and witnesses that
will be presented at the hearing; agreement
on issues in dispute; and any other matter
that may aid in disposing of the appeal. The
Board, in its discretion, may record the re-
sults of the conference in a document which
will be made part of the record, or may have
the prehearing conference transcribed.
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(3) Record for decision. The record upon
which the decision will be based by the
Board will consist of the complaint and an-
swer, other pleadings, orders, stipulations
that resulted from prehearing conferences,
the transcript and testimony of any witness,
any additional papers or exhibits introduced
at the hearing, and the briefs of the parties.
The Board will issue a decision as soon as
practicable (whenever possible within 120
days) after all briefs are filed or after the
time for filing briefs has expired.

RULE 6. PARTIES TO THE APPEAL

Generally, the only parties to the appeal
are the financial assistance recipient which
received the final agency decision on which
the appeal is based, and the Department.
However, upon request the Board may allow
a third party to present the case on appeal or
appear with a party in the case, when the
Board determines that the third party is a
real party in interest.

RULE 7. REPRESENTATION BEFORE THE BOARD

(a) The appellant. An appellant may appear
before the Board in person or through a rep-
resentative. The appellant’s notice of appeal,
or the appellant’s election letter submitted
pursuant to Rule 2 must specify the name,
address and telephone number of the appel-
lant’s representative. An attorney represent-
ing appellant shall file a written notice of
appearance. If represented by someone other
than an attorney, appellant shall submit a
declaration, signed by a responsible official
of the appellant, that the person is author-
ized to act for the appellant.

(b) The respondent. As soon as practicable,
and no more than 20 days after receiving the
notice of appeal under Rule 1, the attorney
representing the interest of the respondent
shall file a notice of appearance and shall
serve the notice on the appellant, or the ap-
pellant’s attorney.

RULE 8. DISMISSAL FOR FAILURE TO MEET
DEADLINES AND OTHER REQUIREMENTS

(a) Whenever an appeal record discloses the
failure of any party to file documents re-
quired by these rules, respond to notices or
correspondence from the Board, or otherwise
indicates an intention by that party not to
continue the prosecution or defense of an ap-
peal, the Board may issue an order requiring
the offending party to show cause why the
appeal should not be dismissed, or granted,
as appropriate. If the offending party does
not, or is not able to respond adequately, the
Board may take such action as it deems rea-
sonable and proper.

(b) If any party fails or refuses to obey an
order issued by the Board, the Board may
issue such orders as it considers necessary to
permit the just and expeditious conduct of
the appeal, including dismissal.

RULE 9. THE BOARD’S POWERS, FUNCTIONS,
AND RESPONSIBILITIES

The Board has been delegated all powers
necessary for the performance of its duties,
including but not limited to the authority to
conduct hearings, call witnesses, dismiss ap-
peals with or without prejudice, order the
production of documents and other evidence,
administer oaths and affirmations, issue sub-
poenas, order depositions to be taken, take
official notice of facts within general knowl-
edge, and decide all questions of fact and
law. In discharging its functions, the Board
shall provide an expeditious, just, and rel-
atively inexpensive forum for resolving the
dispute.

RULE 10. EX PARTE COMMUNICATIONS
(COMMUNICATIONS OUTSIDE THE RECORD)

(a) Written or oral communications with a
Board member by one party without the par-
ticipation or notice to the other about the
merits of the appeal is not permitted. No
member of the Board, or the Board’s staff,
shall consider, nor shall any person directly
or indirectly involved in an appeal, submit
any off the record information, whether
written or oral, relating to any matter at
issue in an appeal.

(b) This rule does not apply to communica-
tions among members and staff, nor to com-
munications concerning the Board’s adminis-
trative functions or procedures.

RULE 11. Notice and Location of Hearings

Hearings will be held at such places and at
such times determined by the Board to best
serve the interests of the parties and the
Board. In scheduling hearings, the Board will
consider the desires of the parties and the re-
quirement for just and inexpensive deter-
mination of appeals without unnecessary
delay. The parties shall be given at least 15
days notice of time and place set for hear-
ings.

RULE 12. CALCULATION OF TIME PERIODS

If a due date for the filing of any paper
under these procedures falls on a Sunday,
Saturday, or Federal holiday, then it shall
be extended to the next calendar working
day.

PART 1036—GOVERNMENTWIDE
DEBARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DRUG-FREE WORKPLACE
(GRANTS)

Subpart A—General

Sec.
1036.100 Purpose.

VerDate 14-MAR-97 12:42 Apr 07, 1997 Jkt 174028 PO 00000 Frm 00701 Fmt 8010 Sfmt 8010 E:\CFR\174028.136 174028


		Superintendent of Documents
	2010-11-12T23:04:16-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




